that it,  and its judges, must exercise an independent discre-
tion to insure that the penalties assessed  "are  effective" and
"encourage operator compliance."  2/

On June 11, 1984, the United States Court of Appeals for
the Seventh Circuit confirmed that Part 100 is not binding on
the determination of penalties by either the Commission or its

trial judges.     Sellersburg Stone Co.   v.   Secretary:,   ____ F.2d

No. 83-1630, 7th Cir. 1384.

As the court noted,

... we find no basis upon which to conclude that
these MSHA regulations also govern the Commission.
It cannot be disputed that the Commission and its

27A month later, however, the Commission reneged on its
holding that penalties must be assessed on the basis of the
record evidence by substituting for "reasons unknown or at
least unexplained" MSHA's proposed penalties for the carefully
crafted, neutrally oriented findings of its trial judge,
Secretary v. United States Steel Mining Co., Inc. , 6 FMSHRC
1423 (1984) , (dissenting opinion) , As the dissenting
Commissioner noted, when the Commission "embarks on the
uncharted waters of independent penalty assessment" the
results are highly inconsistent and "furnish no guidance"
for either the parties or its trial judges.  Compare
Sellersberg Stone Co. , 5 FMSHRC 287 (1983) {Commission
unamimously upheld judge's $2,000 penalty for interference
with MSHA's ability to investigate), with United States
Steel Mining/ supra (Majority arbitrarily reduced penalty for
interfering with inspector's ability to investigate from
$1,500 to $400) .

The propensity of the Commission's operator oriented
majority to disregard adjudicated penalty findings and to
defer, without rational explanation, to the Labor Department's
extra-record penalty proposals for serious violations tends
to undermine confidence in the neutrality and fairness of the
Commission's decisions and to thwart the public interest in
effective enforcement of the Mine Safety Law.  Compare
Southern Ohio Coal Co., 4 FMSHRC 1459 (dissenting opinion) ;
United States Steel Mining, supra (dissenting opinion) .  A
penalty assessment policy that substitutes whim and caprice
for principled decisionmaking or that places the Welfare of
miners below that of stockholders or mine management violates
not only the1 spirit but the letter of the Mine Safety Law.
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